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private international law scholarship, comparison has always been prominent (though far from universal), more so perhaps than in other areas of law, no doubt because its international focus made comparisons more intuitive. Techniques like renvoi, characterization, etc., were developed in one legal system and then adopted by others. Such comparative studies culminated in Ernst Rabel' 
Comparison of foundations and individual rules
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Such comparison shows not only great differences in individual rules of private international law. It also demonstrates that private international law, more so than other disciplines, rests on very different foundations as between different legal systems. In the common law tradition, especially in the US, private international law is based strongly on ideas of sovereignty. Questions of private international law become questions of mediating the powers and regulatory interests of different sovereigns. Private international law deals with actual conflicts of laws; its job is to determine first whether a conflict actually exists, and then to resolve it. The dominant legal technique is one of broad standards and principles; justice in the individual case is often prioritized over ex ante predictability.
In a continental European tradition, by contrast, questions of private international law have traditionally been viewed in closer proximity to private law; the aim is to determine the law that is most appropriate for the parties ( Private International Law, concept and purpose). Here, predictability and uniformity of result are sometimes considered more important than the proper decision in the individual case, although escape clauses enable judges to account for the need for justice in the individual case. The dominant technique is often that of precise formal rules, though experience has shown that the application of such rules in concrete cases still leave much decision to the adjudicator.
Of course, this contrast is overdrawn -in every system of private international law there are public and private concerns. Also, the contrast is overly simplistic; it does not account for the peculiarities of other legal traditions (though it seems fair to see that a civil law conception and a common law conception have been the most influential in the world).
Finally, private international law is a discipline that has traditionally seen an unusually high level of theoretical and foundational differences of views even within legal traditions.
These foundational differences account for the persistence of differences in rules between legal systems.
Application of comparative private international law
Comparison of different national solutions has been especially important for the creation and application of unified private international law. The Hague Conference, the prime institution aimed at such treaties, relies, in its work, on extensive comparative research. Similarly, the European legislator, which has to combine different national approaches, must resort to comparative law. In doing so, it has often prioritized continental European over English understandings (especially in the area of jurisdiction), which has led to problems and frustration in England.
Likewise, domestic lawmakers have made frequent use of comparative law. No modern codification of private international law is written without surveying foreign models.
Sometimes, such codifications, especially outside of Europe, seem to follow these models so closely that they sometimes deal more with problems emerging in Europe than with those in their own systems.
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Judges also sometimes use comparison to develop choice of law solutions to new questions of private international law. For a long time, when private international of law was judge-made law in most countries, such comparative use was especially useful and thus frequent. Now that more and more private international law rules are codified, the use of comparative law by judges seems to be in decline. An exception concerns the interpretation of private-international-law treaties: here, a judge must frequently consider interpretations given to the treaty in other member states, so the goal of uniform interpretation can be achieved. Arbitrators, by contrast, sometimes compare different private international law rules and the results of their application in order to designate the applicable law.
Finally, private parties (or, more precisely, their attorneys) must often engage in sophisticated comparison of private international law regimes in order to make the right decisions in issues of ( Forum (and law) shopping), and in Choice of forum and submission to jurisdiction), and the structuring of transactions in accordance with one or the other legal regime. Such use has become more relevant with the recent expansion of party autonomy.
III. Comparative law in the application of private international law doctrines
Comparative law is involved in the application of private international law doctrines. This is obviously the case for such private international law methods that determine the applicable law on the basis of the substantive content of different rules. By contrast, traditional European private international law has often been described as involving a strict two-stage test, according to which the applicable law is first determined without regard to its content, and then applied without regard to the process by which it was determined. In 
Renvoi
Renvoi is engaged with comparative law in several ways. The first, most obvious one, is that renvoi requires engagement of foreign choice of law rules, and thus requires the judge to properly understand and apply those rules. This can be especially problematic in the case Ralf Michaels Forthcoming in Elgar Encyclopedia of Private International Law of a hidden renvoi, which requires the judge to expand the scope of the foreign law. In addition, comparison may be necessary, or at least helpful, should it be necessary to decide on where to break a possible renvoi cycle. The English foreign court theory, according to which the English judge should decide exactly as though he was a judge from the state whose law has been designated as applicable by English law, is the most obvious example in which a comparative approach is required. Finally, the existence of the renvoi problem also points to problems that follow from differences between different choice of law regimes, and thus to a mutual interest in unification of such regimes. Between two systems with similar choice of law regimes, a renvoi problem cannot occur, because both systems will designate the same law as applicable.
Determining the content of foreign law
As a consequence, determining the content of foreign law (Foreign law, application and ascertainment) is, to some extent, a comparative law activity. Practitioners confronted with foreign law in the context of a private international law analysis are well aware of this, and of its difficulties: Max Rheinstein once found that of 40 private international law decisions appearing in US casebooks, 32 involved a wrong application of foreign law, and although applying foreign law has since become easier, it still presents challenges.
This means that comparative law insights are relevant for the process of determining the content of foreign law. This begins with formulating the precise question, which often occurs in the forum's own legal system and is posed to a foreign legal system that may operate in a different framework and with different concepts. Once the question has been properly translated for the foreign law, the judge must try to understand foreign law on its Ralf Michaels Forthcoming in Elgar Encyclopedia of Private International Law own terms as much as possible, instead of seeing it through her own domestic lens and concepts. This means especially that she must go beyond determination of the applicable positive rules of the foreign law and must inquire how they are applied in practice.
Comparative law makes a similar plea for finding the law in action as opposed to the law in the books.
Courts, especially in the common law world, routinely call on experts on foreign law, though this costly procedure is not always necessary. Moreover, experts from the foreign legal system are not always necessarily superior, as was nicely expressed by Rudolf When the content of foreign law cannot be established, judges routinely apply the lex fori instead. Alternative have been proposed that would involve comparative law thought.
One would be to determine, and apply, a closely related law-that of a neighbouring country, or a similarly situated country, or a country that was influential. Another is to apply general principles of law instead, which are determined by comparative law.
Better law
Some private international law rules and approaches ask explicitly for a comparison between different potentially applicable laws. This is certainly so for the "better law" approach, which still plays a minor role in US private international law. Under this approach, the applicable law should be the better of several potentially applicable laws.
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Better law is defined, typically, as "superiority of one rule of law over another in terms of Rome II Regulation (unfair competition affecting more than one market) and art 7 Rome II Regulation (environmental damage). Here, the plaintiff will likely compare simply on the basis of expected outcomes.
In other areas, the choice must be made by the judge. For example, in contracts between parties with unequal bargaining power (consumers, employers), a choice of law by the parties cannot deprive weaker party of the protection afforded to it by the law that would apply to the contract absent such a choice (arts 6(2)(2), 8(1)(2) Rome I Regulation).
Where the judge has to make the choice, the question is what criteria should count. Most importantly, the question is whether the laws should be compared in their entirety, or with regard to the result of their application in the particular case -a distinction resembling that in comparative law between macro and micro comparison.
False conflicts
Governmental interest analysis looks at the content of the laws, but this does not mean that it also requires explicit comparison. However, in contemporary versions of interest 
Ralf Michaels
Forthcoming in Elgar Encyclopedia of Private International Law
Comparative impairment
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Another area in which interest analysis requires comparison is in the resolution of true conflicts, situations in which the judge must decide which of several laws, all of which ask to be applied, should prevail. Brainerd Currie, ( Currie, Brainerd) the proponent of the approach, explicitly rejected any comparison: for him, the lex fori should always apply if the forum had an interest in its application, regardless of the content of the foreign law or the strength of the foreign government's interest in its application. Methods used by courts, however, often require comparison, most obviously so courts in California which use a method called comparative impairment. Here, the applicable law is the law whose policies (BGH 4 June 1992, BGHZ 118, 312 ).
Coordination of different laws: adaptation, transposition, substitution
After the content of the foreign law has been properly determined, its application can raise new problems of comparative law. This is so because the adjudicator must coordinate the
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foreign law with other laws. Sometimes, coordination is necessary because the law applicable to a situation changes over time, for example because a party changes her nationality. Sometimes, coordination is necessary because more than one law is applicable, and there is some inconsistency between these laws.
Private international law has developed a variety of techniques to deal with such coordination: adaptation, transposition, and substitution. In all of these, the question is whether the legal concepts from one legal order is sufficiently equivalent to the other. One example concerns the question whether a Swiss notary public can be used to fulfil formal requirements of German law (BGH 17 December 2013, BGHZ 199, 270) . Another deals with the similarities and differences between the Islamic kafala and Western adoption rules (Cass civ 1 re 10 Oct 2006, Bull civ. I no. 431, p. 370) . In all these cases, the judge has to engage in a (functional) comparative exercise.
Substantive rules in private international law
Comparative law is necessary, finally, in attempts to develop specific substantive rules for international transactions instead of applying the law of one state or the other. Broadly, two variants of this approach are related to comparative law. In the first variant, the judge is asked to create and apply a median solution between those of the different legal systems.
Without sophisticated use of comparative law, such a process will establish only an arithmetic result, not a workable legal rule. Indeed, quite frequently comparison shows that a median rule is not superior to that of either legal system in question.
In the second variant, rather than applying one of the affected laws or trying to find a compromise between them, the judge instead resorts to some substantive law distilled from
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a comparison of all legal systems. Such an approach provided one justification for an alleged lex mercatoria; it has been revived, at least in scholarship, for the area of intellectual property. Whatever other benefits and problems may exist with such an approach, the task of distilling a proper law from a comprehensive comparison of all laws is a comparative law task of such enormous scope that it must necessarily go beyond the ability of any one judge. Where judges attempt to formulate such a global law, more often than not they fall back, knowingly or not, on their own substantive law.
Forum non conveniens
Comparison is necessary in the application of the forum non conveniens doctrine -the idea that a court can refuse to exercise its own jurisdiction if it finds itself to be inadequate, and an alternative forum to be both available and more appropriate. Determining the availability of the alternative forum already requires an exercise of comparative law. Moreover, determination of whether an alternative forum is adequate necessarily requires a process of comparison. Courts have found that precise similarity is not required -even foreign legal systems that do not offer cross-examination, jury trial, and pre-trial discovery, can still be considered adequate from the perspective of a common law judge. Similarly, assessing whether the alternative forum is significantly superior involves a process of comparison.
Such comparison involves factual elements -like the relative availability of evidence -but also legal elements.
IV. Comparative law as the basis of private international law Theoretically, the idea that a private international law based on a comparison of the respective substantive laws can transcend politics, seems implausible: although such an approach can and should transcend the substantive policies of the individual laws, it merely leads to the formulation and negotiation of specific choice of law policies and interests.
Private international law as applied comparative law
The shortcoming of the third school of private international law can be phrased differently:
even a comparative perspective can never be a truly neutral perspective; although the judge is enlightened by the engagement with foreign law, he remains an officer of his own state, situated within his own legal system. This insight parallels the recent shift in comparative law from a functionalist to a culturalist perspective, paired with the insight that comparative law is not a neutral discipline, that the comparatist is always situated and that her own interests shape, inevitably, her analysis.
In this regard, private international law has lessons to teach comparative law. First, private international lawyers are aware of their own situatedness and the inability to fully transcend it; they are therefore experienced in dealing with this situation. Secondly, private international lawyers inevitably confront foreign law in very concrete situations. They are therefore forced to engage in very specific comparison, something that more careless comparative lawyers sometimes eschew. Thirdly, private international lawyers cannot confine themselves to an understanding of different laws in isolation; they are required to coordinate these laws and thus understand them also in their interaction. Fourthly, private
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international lawyers must necessarily render a decision (resolve a true conflict): they must, in the end, prefer the solution of one law over that of another. They are thus not only forced to make a value decision between different laws (albeit one based on values found in the private international law regime), but also to justify such a solution to the losing party.
It is therefore not much of an exaggeration to claim that what a private international lawyer engages in is, ultimately, a form of comparative law that can be called applied comparative law. The private international lawyer is engaged in all three strands of comparative law as explained in the introduction: she must understand and compare different legal systems, she must transplant solutions from foreign law into her own legal system, and she must transcend the substantive law of any one given legal system in building an internationalist perspective. Methodologically, she will often benefit from a functionalist perspective, while being aware of her own situatedness within her own legal system. This is applied comparative law, because it is done in the context of a particular litigation and situation, but as such it is not inferior to academic comparison that can be more abstract.
V. Consequences
It should have become clear that comparative law and private international law are intricately connected -not only in their objects (a plurality of laws), but also in their application. Yet, although the connection between comparative law and private international law is often mentioned in theory, it is not often operationalized in practice.
Comparative lawyers rarely pay attention to private international law at all. Private international lawyers use insights from comparative law more rarely than they should. Both disciplines could benefit more from each other than they presently do.
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As concerns the consequences for private international law, the judge is in multiple constellations required, at least in theory, to engage in a sophisticated comparative law analysis. Insofar, it is deplorable that private international law practitioners are often insufficiently aware of modern insights in the discipline of comparative law, whether methodological or substantive. It has often been suggested that the judge is incapable of such an analysis, which must instead be exercised by scholars. Yet the judge's inability to fulfil a perfect comparison should not be enough reason for her to refrain from proper comparison altogether.
Moreover, the requirements in practice are often less high than those in theory. Usually, the judge need not compare solutions from all legal systems, but only from those that could possibly be applicable. Sometimes, as in the alternative application of different laws, comparison goes merely to the concrete result of application and does not require a more comprehensive understanding of the foreign law. Sometimes, as in the ordre public reservation, the comparison serves merely as the basis for what remains, to some extent, a judgment call on whether the core of the forum's legal order is endangered -here, comparison needs not be exact (though it does need to be accurate). In addition, even in systems in which questions of law are allocated to the judge, in reality, the parties and their counsel will bear a significant part of the comparative law burden. Alternatively, the parties can release the judge thereof, by choosing the lex fori as applicable law, or by agreeing that the foreign law should be presumed to have a certain content.
